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Civil Action No. 04-F-I 065 (MJW) 

FEDERAL TRADE COMMISSION, 
-. - GR,-~c;,P{ i;- L>.$CikiAL! 

.. . . . . . . . . . . . . . . . . . . .  . ......................... :I,.?,K. . o s  - - 
Plaintiff, 

PHILLIP W. R W E Y ,  individually; 
ARMOR MORTGAGE; 
ABACUS MORTGAGE; 
COMMUNITY HOMEBANC MORTGAGE SERVICES, INC.; 
HARBOR PACIFIC FUNDING, INC.; 
HIGH CENTER, INC.; 
LENDING STMTEOIES OF COLORADO, NC.; 
UTE REALTY COW.; 
PWR PROCESSING, INC., dba First Source America Mortgage Corp. dba NexLoan; 
PWR PUSS, NC.; and 
SOURCE FUNDmG COMPAN'y, CoIorado corporations;- -- - ----- --- ----- -.- ---- - .-.- 

KACE, LLC, dba Aristocrat Mortgage, a Colorado limited liability company; and 
MORTGAGE WATCH, a CaIifomia corporation; 

Defendants; and 

KA'lXLEEN A. RANNEY, individually, 

Relief Defendant. 

TEMPBURY RESTWAHNING ORDER WITH ASSET FREEZE AND OTHER 
EQUITABLE RELIEF, AND ORDER TO SHOW CAUSE WHY A PRELIMINARY 

INSUNCTION SHOULD NOT ISSUE 

Plaintiff Federal Trade Commission (r'FTC7' or "Commission"), having filed its 

Complaint for Injunctive and Other Equitable Relief, including redress to consumers, and having 

applied ex parre for a remporary restraining order and other equitable relief against defendants 
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PhilLip W. Ranney, Amor Mortgage; Abacus Mortgage; Community Eomebanc Mor2gase 

Services, Inc.; Harbor Pacific Fundirg, kc.; High Center, Inc.; Lending Strategies of Coloxado, 

hc.; Lite Realty Corp.; PWR Processing, kc., dba First Source America Mortgage Corp. dba I 

NexLoan; PWR Press, hc.; Source Funding Company; KACE, KC,;  and Mortgage 
. - - ., &. .,,--" .. 

~atch("defendants"j pmsuant to Fed. R. Civ. P. 65@), and the Court having o ~ m i d e d  he 

Complabf pla&iff's Application for Temporary Remaining Order, and ~e Memorandum of 

Points and Authorities and other materials filed in support thereod and now being advised in the 

premises, finds 

1 .  This Court has jurisdiction over tZle subject matter of this case, and there is good 

cause to believe it will have jurisdiction over a l l  the parties to the case, and venue in &is d i s ~ c t  

is proper; 

2. There is good cause to believe that defendanrs have enearned in and are likely to . . . . ...... . ... .... -. a-*--_- -...---....,...,,-,- .. ". , ,.-.. . ...... 

engage in acts that violate Section 5(a) of rhe Federal Trade Comnission Act ("EC Act"), as 

amended, 25 U.S.C. 545(a), and Section 24(a) o f  Reslation 2,16 C.F.R. 9 226.24(a), and that 

the Commission i s  likely ro prevail on rhe merirs of this action; 

3. There is good cause to believe that immediate and irreparable ham will result 

from defendants' ongoing violations of the FTC Act through the present ma&e&g and 

advertising of defendants' home mortga,oe refinancing senices unless defendants are restmhed 

and enjoined by order of this Corn  

4. There is good cause to believe hat-immediareand--irreparabledamqe-.tofie- . --- --.- 

Court's ability to grant eEective fjinal, relief to consumers in the form of monetary redress ~v-i'll 

occur &om the sale, transfer, or other disposition or concealment by defendants of their assets or 
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business records unless defendants are immediately resrrained and enjoined by order of this 

Court; 

5. Plaintiff has represented to the Court that telephonic notice of the hearing was I I 

attempted to be provided by telephoning Mr. Eric Litvak, known to be defendarit~' counsel, and 

- ..-.. -- - ................. 
that a message was left with Mr. Litvak's wife ered h e  telephone. Mr. Litvalc did 

not contact the Court, or attempt to contact rhe Court to the Court's knowledge. Under 

these circumstances the Court finds that there is good cause for relieving the Commission of the 

duty to provide defendants wirh further prior notice of the Commission's application; 

6. There is good cause for the Court ro appoint a temporary receiver over corporate 

defendants Armor Mortgage; Abacus Mortgage; Community. Hornebanc Mortgage Services, Inc.; 

Harbor Pacific Funding, Inc.; High Center, Inc-; Lending Strategies of Colorado, Inc.; Lite Realty 

Corp.; PWR Processing, Inc., dba First Source America Mortgage Corp. dba NesLoan; PW;R 
................................... . . . . .  ...... -. - 

Press, Knc.; Source Funding Company; KACE, LLC,; and Mortgage Watch; 

7, Good cause exists for requiring defendants to produce an accounring of Their 

business, sworn financial statements. profit-ad-loss statements, and individual assets, and for 

giving the Commission immediare access to the business premises of the corporare defendanrs; 

8. Weighins the equities and considering the Commission's likelihood of ulrimare 

success, a temporary restraining order \vith assec freeze md other equitable relief is in the public 

inrerest: and 

............. . . . .  9. No secufi t~ is required of ;IWSY ~~.th.~..U~~t~bStates.t~ssuance.~f a ,-,--.., - 

remaining order. Fed. R. Civ. P. 65(c). 
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For the purposes o f  this Order, the foilowing definitions shall apply 

1. "Advertising" means any written or verbal statement, illustration or depiction that 

is designed to effect a sale or create interest in the purchasing of pods or services, whether if: 

standing insert, letter, catalogue, poster, chart, billboard, public -sit card, point of purchase 

dispjplay, packaging, package insert, label, film, slide, radio, television or cable television, audio 

prosam transmitted over a telephone system, program-len3gh commercial ("6nfomacial"), 

hternet, or in any other medium; 

2. "Assets" means any legal. or equitable interest in, ri&t to, or claim to, any real and 

including, but not limited chattels, goods, instruments, 

general intangibles, effects, leaseholds, mail or other deliveries, inventory, checks, nores, 
. ,. .. .. ,, .,,,. - -..-.------,------.-.-..-.,---. "- .,... " ....-...-..- 

accounts, credits, receivables ( a ~  rhose terms are dehed  in the Unifonn Commercial Code), 

conrracrs, shares of stock, and all cash, wherever located; 

3. 'Borne mortgage refinancing s ~ c e s "  means soliciting consumers or negotiating 

loans or performing services for consumers in comection with the refinancing of l o r n  secured 

directly or collaterally by liens on the residenual real property of such consumers. 

4. "Defendants" means Phillip W. Rmey ,  hnor  Mongage; Abacus Mortgage; 

Comuniry  Homebanc Mortgage Services, Inc.; Harbor Pacific Fundins, hc.; High Cenrer, Inc.; 

Lending Strategies of Colorado, Inc.; Lite Realty-Go?.; P'WR-Froe;essins,--he5 & a - & & ~ o ~ ~ a  - - 

America Mortgage Corp. dba NexLoan; PWR Pmss, he.; Source Funding Company; KACE, 
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LLC,; and Mortgage Watch; 

5. "Receivership defendants" means, coIlectively, Armor Mofisage; Abacz 

Mortgage; Community Homebanc Morrgage Services, hc.; Harbor Pacific Fundin,a, kc.; Hi& 

Center, he.; Lending Strategies of Colorado, hc.; Lite Realty Corp.; PWR Processing, Inc., dba 

First Source America Mortgage Corp. dba NexLuan; PWR Press, Izlc.; Sowce Funding 
. . . ..... .-,.lI.,-~.-.---.I-... . ----.--.--...-.-.,-.--,-.., ~- *-,.,.-, ..-. .-. 

Company; KACE, LLC,; and Mortgage wakh, and their respective subsidiaries,' divisions, 

al iates ,  successors, and assigns; and "receivership defendant" means any of the receivership 

defendants; 

6. 'Relief defendant" meam KathIeen A. Ramey; and 

7. The terms "and7' and "or" in this Order shall be construed conjunctively or 

disjunctively as necessary, to make the appIicable sentence or phase inclusive rather than 

exclusive. 

I. PROHXBXTED BUSImSS A C T m I E S  

IT IS 'EXE~REBY OIXJ3EmP) that defmdants and their officers, directors, asenrs, 

servants, employees, salespersons, dismbutors, corporations, subsidiaries, afhliates, successors, 

assigns, md those persons or entities ia acdve cancert or participation with them who receive 

actual notice of this Order by personal service, facsimile, or orhemrise are hereby enjoined from 

A. Making, or assisting others in making, expressly or by implication, any false or 

misleading oral or written statement or representauon in connection with the 
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interest rates competitive with the lowest rates currently available in .the 

mmketplace or at any specific interest rate; 

2. Misrepresenting that the fees and costs associated with processing 

consumers' loan applications, including but not limited to closing costs, 

application fees, credit report fees, appraisal fees, document preparation 

fees, points, origination fees, brokerhender fees, title insurance fees, 

........ .. . ".'. ... - -.-.-.--..I.' -. 
underwriting fees, recording fees, and pre-payment p d h e s ,  will be paid 

at no cost to consumers; 

3. Misrepresenting that consumers will not be required to make my mortgage 

payments on an interim loan because a second, lower-interest loan will be 

Eunded before any payments were due on the interim loan or because any 

such payments would be covered by the fees paid by the lenders; and 

4. Misrepresenting that they are licensed to conduct business as mortgage 

brokers by an agency of any state; and 
. . . . . . . .  , ...,.. , ..........-......-.....--..---..-----.....,....*........ ... .........,-... .. , 

B. Violatins any provision of the Truth-inLending Act, 15 U.S.C. $ (5 1601-1 6663' or 

Regulation Z,16 C.F.R. Part 226, including but not limited ro Section 24(a) of 

Readation Z, 16 C.F.R. -$ 226,24(a), by advertising credit terms other than those 

that actually are or will be offered 

P1[. ASSETEKEEZE 

I T  15 FURTEPlER ORDERED that defendants and rhe relief defendant and their officers, 

directors, agents, servants, employees, salespersons, dismbutors, corporations, subsidiaties, 

diiliates, successors, assims, and those persons .................. or entities in active -- concert -.- or participation ..-.....-,...-- with . 
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- -- --- - --- - -- - -- - -" - - 
them who receive actusil notice of this Order by personal service, facshde, or athenvise, are 

hereby temporarily restrained and enjoined from 

A. SeIliag, liquidating, assigning, transferring, converting, loaakg, encubering, 

pledging, conceding, dissipating, spending withdrawing or otherwise disposing 

of any h d s ,  real or personal property, or other assets or any interest therein, 

wherever located, including any assets outside the territorial United States, that 

are 

1. in the acrual, or constructive possession of any defendant or the relief . . .. . .- - .- - -..--.------..-...-..-, "_"..... _." ... I... . . . 

2. owned or contmlled by, or held, in whole or in part for rhe benehr of, or 

subject to access by, or belonging to, any defendant or ihe relief defendant; 

3. in the actual or constructive possession of, or owned or controlled by, OT 

subject to access by, or belong to, my corporation, partnership, trust, or 

other entity directly or indirecrly under I'e control of any defmdant or rhe 

B. Opening or causing to be opened my safe deposit boxes tilled in the name of any 

defendant or the relief defendant, or subjecr to access by m y  defendant or the 

relief defendant; 

C. hcurring charges or cash advances on my credii or debit card issued in the name, 

singly or joinxly, of any defendant or xhe ~elief defendant, or any corpomtion, 

parmexsEp, or othsr e n ~ t y  directly or indirectly owned, managed, or controlled by 
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m y  defendant or the rdief defendant; and 
. . . . , -, .(... -.>. - - ....-._.__ __ 

D. Failing to disclose to the Commission, immediately T o n  sewice of this Order, 

information thar fully identifies each asset o f  any defendant or the relief I , 

defendant, and each entity holding such asset, including, but not Iimited to, the 

enriry's name, address, and telephone number, the number of rhe account, and the 

name under which the account is held. 

Provided, however, that the freeze imposed in rhis Paragaph shall be consmed ro apply 

to assets that defendant Phillip W. Ranney and relief defendant Kathleen A. Ranney acquire 

-Following service of this Order only if such assets are derived from the sale of home mortgage - --em- ---- -- -- - ,----.- --. -- - 

refinancing services. 

Provided further, that, pending further order of the Court, defendant Phillip W. Ranney 

and relief defendant Kathleen A. Ranney shall colIecrively be allowed to spend up to, but no 

more than, $1 SO per day of previously acquired assets for living expenses out of a personal 

account which has been identified to the Commission. 

111, RETENTION OF ASSETS BY THIRD PARTIES 

IT IS FURTHER ORDERED rhaq pending dererminarion of the Commission's request 

for a preliminary inj uncrion, any bank, savings aid  Toan, f~m-cbl--m'bmkeC3m-gei-asrtmr:ia~r;futid;--.- 

escrow agent, trustee, mail receipt facility, or orher person or entity served wich a copy of this 

Order, or who othemise has acrual knowledge of [his Order, that has possession, custody, or 

control of my accounr. asset, safe deposit box, or document held on behalf oC or relating or 

belonging to Phillip h-- h m y ;  KaWeen A. Rannsy; Armor Mortgage; Abacus Mortgage; 

Community Homebwc Martsage Services, Inc-: Harbor Pacific Fundins, Inc-: High Center, Inc.; 

- 

Temporary Restraining Order Page 8 
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Lending Strategies of Colorado, Inc.; Lite Realty Corp.; PWR Processing, Inc., dba First Source 

LLC,; or Mortgage Watch, shall I , 

A. Hold md retain w i e  such entity's or person's control, and prohibit: the 

withdrawal, removal, assipment, transfer, pledge, hypothecation, encumbrance, 

disbursement, dissipation, conversion, sale, liquidation, or other disposal of my 

h d s ,  documents, property, or other assets held by or under such entity's or 

person's control: 

1. on behalf of, or for the benefit of, any defendant or; the relief defendant; 

2. in any account maintained- in the n a m e ~ ~ ~ r - s u b j e c ~ t ~ ~ r l ~ & w a l - b y ~ ~ - - ~  - - 

defendant or the relief defendant; or 

3. that are subject to access or use by, or under the signatory power of, any 

defendant or the relief defendant; 

B. Deny access to any safe deposit boxes that are 

1. titled in the name, individually or jointly, of my defendant or the relief 

2. subject to access by any defendant or rhe relief defendant; 
. . I.... ..-._,. .....-...... .d....-..------..---.-----.,--.-,.---,.-.-..~-,~.--.,...,*. - " , ~  . . 

Provided, however, that the Temporary Receiver may have access to any safe 

deposit box titled in the name of any of the receivership defendants or subject to 

access by agents of my of the receivership defendants; 

C. Provide to counsel for the Commission and to the Temporary Receiver, within 

three (3) days, a statement setting fwnh 

- 

Tempomy R-ai~g Order Page 9 
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1. the identification of each account or asset titled in the name, individually 

or jointly, or held on behalf of, or for the benefit of, any defmdant or the 

relief defendant, whether.in-.whol e.s~r-~.n-P~S---.-.---.---...--- --,., .,-... . . 
I I 

2. the balance of each such account, or a description of the nature and value 

of such asset; 

3. the identification of any safe deposit box that is either titled in the name 

oT, individually or jointly, or is otherwise subject to access or control by, 

wy defendant or rhe relief defendant, whether in whole or in p a ;  and 

4. for any account, safe deposit box, or other asset that has been closed or 

removed wirhin one year from the dare of entry of this Order, the date 

- - - - I - -  -I - _ _ . _ _ - I  _ _ " - 
closed or removed and the balance on said dare; and 

D. Upon request by the Commission, or by the Tempomy Receiver, promptly 

provide the Commission or the Temporary Receiver with copies of all records or 

orher documentation pertaining to such account, asset, or s d e  deposit box, 

including, but not limited to, originals or copies of account ap@xtions, account 

staterslents, signature cards, checks, drafts, deposit tickets, transfers to and fiom 

the accounu, all other debit and credi~ instruments or slips, currency transaction 

reports, 1099 forms, and safe deposit box logs. 
-- - -- - --- _ I___ - - -  - "  - -  -. 

Provided further that the accounts subjecr to this Paragraph include exisring assets and 

assets deposited after the effective date of th i s  Order, This Paragraph shall not prohibil tmnsfers 

or withdrawals in accordance with. any provision of this Order, autbohed in writing by counsel 

for the Commission, by ?be Tmporary Receiver, or by further order of the Cam. 
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PRESERVATION OF RECORDS AND OTKER EVIDENCE 

IT IS F&sWT~]R OWIDEKED that defendants and the relief defendant, md their 

officers, directors, agents, servants, ernpXoyees, salespersons, distributors, corporations, I 

. . - .._-.-----.-..--.-_---_.___._I-_._ .. ..,,. __.. ..__ ... __.,.__ . 

subsidiaries, afXiliates, successors, assigns, andthose persons or entities in active concert or 

participation with them who receive actual notice of t h i s  Order by personal service, facsimile, or 

otherwise, are hereby exnjoined from 

A. Destroying, erzing, mutilating, concealing, altering transferring or otherwise 

disposing of, in any manner, directly or indirectly, contracts, agreements, 

customer files, customer lists, customer addresses and telephone numbers, 

correspondence, advertisements, brochures, sales material, training material, sales 

presentations, documents evidencing or referring to defendants' home mortgase 
- - - - ---- - ^ -- _ . _ _ 

refinancing services, data, computer tapes, disks, or other computerized records, 

books, w-ritten or prinred records, handwritten notes,. telephone logs, +'verification" 

or "compliance" tapes or orher audio or video tape recordings, receipt books, 

invoices, postal receipts, ledgers, personal and business canceled checks and 

check regisrers, bartk statements, appoigment books, copies of federal, srate or 

local, business or personal income or properry tax returrxs, and other documents or 

records o f  any kind, including electronically-stored materials, that relate to the 

directly or indirectly under the control of any defendant; and 

B. Failing to create and maintain books, records, a ~ d  accounts which, in reasonable 

detail, accurately, fairly, and completely reflect the incomes, assets, 
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disbursements, Gansactioas, and use of monies by any defendant or other entity 

directly or indirectly under the control of my defendant or ehe relief defendant. 

IT IS E'T.JKTmIR ORDERED that, within three (3) calendar days af3er service of this 
- --- - -- - - _ _ - _ _  _ _ 

Order, 

k Defendants and the relief defendant shall prepare and provide to the Commission 

complete and accurate individual or corporate financial statements, as applicable, 

in a f o m  to be provided by the Commission, siped under penalty of perjury; 

B. Defendants and the relief defendant shdl further provide the Commission with a 

complete and accurate corporate financial sratement in a form to be provided by 

the Commission, signed under penalty of perjury, for any corporation owned or 

controlled by any defendant or the relief defendant-and _n_a_r named bthe caption; - - 

C. The receivership defendants shall provide profit-and-loss statements fkom the date 

of incorporation or formation through the date of this Order; 

D. Defendants and the relief defendant shall jfizrrher provide the Commission witt3. 

statements, verified under oath, of all transfers md assigmenrs of assets and 

property worth $1.000 or more since Janoary 1,2003, that shall include the 

amount: or value transferred or assigned, the name and address of the mnsferee or 

assignee, the date of the transfer or assignrnenq a d  the type and amount of 

consideration paid to any defendant or the relief -defeGd-Ziti-&8- -"- ----- - - + - 

E. Each defendant and the relief defendant shdl provide the Commission, and the 

Temporary Receiver with respect to the receivership defmdants, with access to 



MAY-27-04 0 8  :20AM FROM-Bus i ness Regu l a t  i on 

records and documents pertaining to assets of such defendant that are held by 

financial institutions outside the temtory of the United States, by signing a 

documenr entitled "Consent to Release of Flnancid Records," which fhe I I 

Commission shall provide. 
- - _ _  _ _ "  _ I 

VI. REPATW-4THON OF ASSETS 

IT I$ ITIRTIPER ORDERED that within five (5) business days follawing service of 

this Order, all defendants and the relief defendant shall 

A. Repatriate ro the United States all funds, documents, or assets in foreign countries 

held, jointly or singly, either by, for the benefit of, or under the direct or indirect 

control of my defendant or the relief defendant; 

B. On the same business day as any repatriation under Subparagraph A above, 

1. notify the Commission and the Temporary Receiver of the name and 
- -  - _ _ _ "  _ _ _ _  _ _ _  

location of the financial. institution or other entity that i s  the recipient of 

such funds, documents, or assets; and 

2. serve this Order on any such hancial institution or other enntr, 

C. Provide the Commission and the Temporary Receiver with, a full accounting of an 

finds, documents, and assets outside of h e  territory of the United States held. 

jointly or singly, either by, for the benefit OK or under the direct or indirect control 

of any defendant or the relief defendant; and 

transfer, disposition, or dissipation whatsoeves of any such assers or funds. 
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VII, NOTIFICATKN+4 BY; BBTSENESS ACTH'VITT'ES 

IT IS FURTHER ORDERED that defendant Phillip W. Ranney and relief defendant 

Kathleen A. Ranney are hereby restrained and enjoined from creating, operating, or exercising I , 

any control over any business entity, including any partnership, limited pmership, joint venture, 

written statement disclosing the following: ( I )  the name of the business entity; (2) the address 

and telephone number of t he  business entity; (3) the names of rhe business entity's officers, 

directors, principals, managers, and employees; and (4) a detailed descriprion of the business 

entirfs intended activities. 

IT IS FURTHER ORDERED that defendant Phillip W. Ranney shall notify the 

Commission at least seven (7) days prior to any affiliation with any new or previously inacrivc 

business or employment. Each notice shall include the defendant Phillip If. P\anney's new 
- . . Î.- (....... - _..,_.__-,. . "_._. .._ _ 

business address and a statement of the nature of rhe new business or employment and of his 

duties and responsibilities in connection with that business or employment. 

VIII, APPOINTMENT OF TEMPORARY .RECEIVER 

IT IS FURTHER ORDERED that Mr. Harvey Sender, Esq. is hereby appointed 

Temporary Receiver, with the full power of an equity receiver, for the receivership defendants. 

The receiver shall be rhe a g p t  of this Court and solely the agent of this Court in acting as 

receiver under this Order. The receiver shall be accountable directly to this Court. The receiver 

shall comply with all Local Rules of this Court governing receivers. The receiver has rhe --- --I- - - . _ * _ _  _ _. _ 

directions find authority ro 

A. Assume tiill control of the receivership defendants and all power of the 

Temporxy Restraining Order Page 7 4 
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receivership defendants' directors, officers, and managers, and remove defendant 

Phillip W, Ramey, relief defendant Kathleen k Raaney, and any other officer, 

independent contractor, employee, attorney, or ageat of the receivership 

defendants, from control or management of, or participation in, the affairs of the 

receivership defendants as the receiver deems necessary and advisable; 

B, Take immediate and exclusive cust'd9, ~ ~ ~ ~ ~ - ~ ~ ~ - ~ s - s ~ ~ ~ - S - ~ o n - n n o ~ - ~ ~ ~ p ' t - d p ~ ~ Z  5,.,,.,--.. 

premises, assets, and documents of, in the possession of, or under the control of, 

any receivership defendant, wherever situated, including, but not limited, to 3806 

East Pikes Peak Avenue, Colorado Springs, Colorado. The receiver shall have 

full power to divert mail, and to sue for, collect, receive, and take possession of 

I. all assets and documents of the receivership defendants and members o f  

the public whose interests are now held by or are under the direction, 

possession, custody, or control of any receivership defendant; and 
--" - --- - - - ----- ._ _ - - ._ _" _ 

7 . all sums of money now or hereafter due and owing to any receivership 

defendant. Provided, however, that the receiver shall. not attempt to collect 

any amount from a consumer if the receiver believes the consumer was a 

victim of the udiair or deceptive acrs or practices alleged in the Complaint 

in this matter; 

C. Perform a15 acrs necessary to conswe, hold, manage, and preserve the value of all 

such assets; 

D, Hold, preserve, d administer the business of the receivership defendanrs until 
--- -- .----- -_-- I __-  . _ _ 

further order ofthis Court, with full authority to perform all acts necessary or.  

Temporary Resmhsbg Order Page 15 
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incidental thereto, including retaining, hiring, or dismissing any employees, 

independent contractors, or agents; 

E- Take such actions and enter into such agreements in connection with the 

administration of the receivership defendants as the Temporary Receiver deems 

necessary; 

F. Choose, engage, and employ attorneys, accountants, appraisers, and other 
( '. .- . ... ._ _l-..-.. _ ..,----...-....-,-...I.. 

independent contractors, and technical specialists, as the Temporary Receiver 

deems advisable or necessary in the performance of duties and responsibilities 

under d e  authority granted by this Order; 

G. Make payments and disbursements fiom the receivership estate that the 

Temporary Receiver deems necessary to secure or preserve the r~ceivership 

defendants' assets or to carry out the Temporary Receiver's mandate under this 

Order; 

H. Institute, prosecute and defend, compromise, intmene in, or become party to such 
- . . - .  l...--......--..------..-_--_ __ .--.--.*---..-. __._.__^,._._.._ .,,,,, ̂."- 

actions or proceedings in sate, federal, or foreign court that t4e Temporary 

Receiver deems necessary to collect, recover, protect, maintain, or preserve the 

value of the assets of the receivership defendants or to carry out the Tempomy 

Receiver's mandate under this Order; 

I. Defend, compromise. or otherwise dispose of  my actioas or proceedings 

instituted a,&st the Temporary Receiver in ins role as tempomy receiver or the 

receivership defendants, whether now pending or hereinafter fled, ttrat rhe 

Temporary Receiver deems necessary to p~eswe.rhe~se1;$-0-f-th,eece~eiv~s~ppPP - - 

Temporary Resn;;ljning Order Page 16 



MAY-27-04 0 8  :20AM FROM-Bus i ness R a m  I at i on 

defendants or to carry out the Temporary Receiver's mandate under this order; 

J. Take all steps the Temporary Receiver deems necessary to secure the business 

premises of the receivership defendants, including, but not limited to, 

1. completing a written inventory of all receivership assers; 

2. obtaining pertinent Sornatio;rx ;From all employees and other agents of the 

receivership defendants, such as the name, home address, social security 

number, job description, method of compensation, _______I__ accrued _ and -__  unpaid _ * _ _  I - 

commission and compensation of each empbyee or agent; 

3. chan&g the locks and disconnecting any computer modems or other 

means of access 10 the computer or other documents maintained at that 

location; or 

4, requiring any persons present on the premises at the time this Order is 

served to leave the premises, to provide the Temporary Receiver with 

proof of identification, and to demonsirare to rhe Temporary Receiver's 

satisfaction that such persons are not-removing fi.om--+he-pre&ses.-~~;1-y oE - - 

the receivership defendants' documents or assets; 

Ob*, by presentation of this Order, tangible and inrangible assets as well as 

information in the custody or conml of any person, firm, or enrity sufficient to 

identiq the accounts, employees, properties, or other assets or obligations of the 

receivership defendants; 

L. Xssue subpoenas to obtain documents pertaining to the receivership, conduct 

discovery in tbis action on behalf of the receivership estate, anend any deposition 
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noticed by any party to this action, and ask anyquestiKof Ziy-debonkit which, hi - 

the receiver's spinion, is pertinent to the receivership estate; 

M. Allow representatives of the Commission and the defendants reasonable access to 

inspect the receivership defendants' books, records, accounts, premises, and other 

property, wherever located; 

N. Deternine and implement the manner in which the receivership defendants will 

comply with, and prevent violations oE this Order and all other applicable laws, 

including, but not limited to, revising sdes materials and implementing 
I .. - . -  . .... " . .,_^,._ .,-._ ,... _.l._._-"_- 

monitoring procedures; 

0. Continue and conduct the business of 1.he receivership defendants in such manner, 

to such extent, and for such duration as the receiver may in good faith deem to be 

necessary or appropriate to operate rhe business profitably and lawfirlly, if at all; 

provided, however, that the continuation and conduct of the business shall be 

conditioned upon the receiver's good faith determinarion rhar the businesses can 

be lawfully operated ar a profit using the assets of rhe receivership estate; and 

P. Open one or more bank accounts as designated depositodes for Eirnds of the ---- -- - -4- "_ - _ _ _ _ _ _ 

receivership defendants. The Temporary Receiver shall deposit all fhuds of the 

receivership defendants in such designated accounts and shall make all payments 

and disbursements f?om the receivership estate from such accounts. 

CBMJl?ENSATI(lPN FOR R1ECETWR 

IT IS FeTXCT.ED3R ORDERED that the Temporary Receiver atld all personnel. hired by 

the Temporary Receiver shall be enlxded to reasonable compensation for the services they render 

- -- 
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to the receivership estate and for the cost of actual out-of-pocket expenses incurred by them, 
- - - - - -  _ _ _  

-from the assets now held by, in the possession or control of, or which may be received by the 

receivership defendants. The Temporary Receiver shall file with the Cow and serve on the 

parties periodic requests for paymem, outlining the services rendered and the related fees and 

expenses, with the Fist such request filed no more than sixty (60) days after the entry of this 

Order. The Temporary Receiver shall not increase the b o d y  rates used as the bases for such fee 

applications without prior approval of h e  Court. 

X. TEMPOMRY RECEIVER'S BOND 

IT IS FURTHER ORDERED that rhe Temporaw-Recei-ver-shal.1 -fi-lewiith-the. Clerk af -.. - 

this Court a bond in the sum of $1,000.00 with sureties to be approved by the Coun, conditioned 

that the receiver will well and rruly perform rhe duries of the office and abide by and perfom all 

acts the Court directs. 

. DELIVERY OF 'RECEIVERSHIP PROPERTY 

IT IS FURTHER ORDERED that defendants and the relief defendam and any other 

person or entity served with a copy of this Order, shall immediately deliver or transfer 

possession, custody, and control of the following to the Temporary Receiver: 

--- --- - -- - - " . - 
A. A11 assets of the receivership defendants; 

B. All documents and records relating to the assets of the receivership defendants? 

including, but nor: limited to, financial and accounting records, balance sheets, 

income staternenrs, bank records (including monthly statements, canceled checks, 

records of wire rransfers, and check registers), distributor Iisrs, and title 

documents; 
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C. A11 keys, lock combinations, passwords, or codes required to open, gaia access to, 

or secure any of the receivership defendants' assets or documents, including, but 
- - -  - _.__ _ _ _ 

not limited to, access to their business premises, computer systems or files, 

telephone or other carnmullication systems, and bank accounts; and 

D. Information identiwg the assets, employees, or obligations of the receivership 

defendants. 

FT IS FURTHER ORDEIREID that in the event any person or entity fails to deliver or 

uansfer any asset or otherwise fails to comply with any provision of this Paragraph, the 

Temporary Receiver may file ex pcrrta an Affidavit of Non-CompIiance regarding the failure. 

Upon 5ling of the affidavit, the Court may authorize, without_addj~io_n& p_r_o_ceggo~~en+d 

Writs of Possession or Sequestration or other equitable writs requested by the receiver. The writs 

shall authorize and direct the United States Marshal or any sheriff or deputy sheriff of any counry 

(pursuant to Fed. R. Civ. P. 4(c)(l)), or any other federal or state law enforcement officer, to 

seize the asset, document, or other thing and to deliver it to the receiver. 

XD. COOPERATION WITH THE RECEIVER 

IT IS FURTHER ORDERED that all defendants and the relief defendant, and their 

agents, servants, employees, and attorneys, and all persons or entities diecrly or indirectly under 

the control of any of them, and all other persons or ennties~h-acti~e~cbn~e~;ijf-p~~dpau~li wirh' - 

any of them who receive actual notice of this Order by personal savice or otherwise, and each 

such person, shall cooperate Mly with and assist the Temporary Receiver. Such cooperation and 

assistance shall include, bur not be limited to, providing any infomadon to the Temporary 

Receiver that the Temporary Receiver deems necessary to exercise the aurhority and discharge 

-- - 
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the responsibilities of the Temporary Receiver under this Order; providing any password required 

to access my computer or electronic .files in any medium; or adwising all persons who owe 

money to any of the receivership defendants (other than customers) that all debts should be paid I 

directly to the Temporary Receiver. AII defendants are here3y r e e n e T  iiiZ-&ic7Eea &kt; 

directly or indirectly, 

A. Transacting any of the business of the receivership defendants, or transacting 

business under any name used by any of Phe receivership defendants; 

B. Desboyhg, secreting, defacing, transferring, or otherwise: altering or disposing of 

any documents of either of the receivership defendants, including, but not limited 

to, books, records, accounts, or any other papers of any kind or nature; 

C. . Trarzsfenhg, receiving, altering, selling, encumbering, pled,aing, assigning, 
- - - - -- -- * - - - 

liquidating, or orherwise disposing o f  any assets owned, controlled, or in the 

possession or custody of, or in which an inmest is held or claimed by, either of 

the receivership defendants, or the Ternponry Receiver; 

D. Excusing debts owed to any receivership defendam; 

E. Failing to notify the Temporary Receiver of any asset, includin~ accounrs, of any 

receivership defendant held in any name other than the name of any receivership 

defendam, or by any person or en* other than the receivership defendants, or 

failing to provide any assistance or inforrnariorl requested by the Tempomy 
- - -- - - -___- --- .__I_ _ _ _ 

Receiver in connection with obtaining possession, custody, or control of such 

assets; or 

F. Doing any act or refraining from any act whatsoever to interfere w i ~  dm 
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Temporary Receiver's taking custody, control, possession, or management of the 

assets or documents subject to this receivership; or to barass or interfere with the 

Temporary Receiver in any way; or to interfere in any manner with, the excfusive I , 

jurisdiction of this Court over the assets or documents of any receivership 
- - -- - - -  

defendants; or to refuse to cooperate with the Temporary Receiver or the 

Temporary Receiver's duly authorized agents in the exercise of their duties or; 

authority uader any order of this COW. 

XDI .  TRANSFER OF FUNDS TO TEE TEMP.ORARY WECErVER 

IT IS FURTHER ORDERED that, upon service of a copy of this Order, all banks, 

broker-dealers, savings and loan associations, escrow agents, title companies, comrnodiry tradins 

companies, and other financial institutions shall cooperate with all reasonable requests of the 

Temporary Receiver relating to irnplemenration of this Order, - including uansfening funds at his - - 

direction and producing records related to the assets of either of  the receivership defendants, 

XXV. ST-4Y OF ACTIONS 

IT IS WRTmR ORDERED thar, except by leave of this Court and except for any 

federal, state, or local law edorcement or replatory aurharky action against the receivership 

defendants, during the pendency of the receivership, defendan* and the relief defendant and all 

other persons seeking to establish or enforce any claim, right, or interest against or on behalf of 

any receivership defendant, be and hereby are stayed from 

A. Commencing, prosecuting, continuing, or enforcing-my-sui~a.g*t-my - -- - - 

receivership defendant, except that such actions may be filed to toll any applicable 
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B. Commencing; prosecuting, continuing, or enforcing my suit or proceeding in the 

name of or on behalf of any receivership defmdant; 

C. Accelerating the due date of any receivership defendant's obligation or claimed 

obligation; enforcing any lien upon, or taking, attemphg to take, or retaining 

possession of any receivership defendant?~ ~sets,r-attempt-k~to.sFore~lose,-f~~~i-t, .. - 

alter, or tminate any interests of any receiumhip defendant, whether such acts 

are part of a judicial proceeding or otherwise; 

. Using self-help or executing or issuing any process to impound, take possession 

of, interfere with, crewe, or enforce a Iien upon my asset owned by or in the 

possession of any receivership defendant, the Temporary Receiver, or my agent 

appointed by the Temporary Receiver; and 

E. Committing any act to interfere with the Temporary Receiver's taking conlrol, 

- -- --+-....--__ "--I . _ _ _ _ _  .__ ._ _ 
possession, or management of the receivership defendants and their assets and 

documents, or to interfere with the exclusive jurisdiction of this Court over the 

property and assets of the receivership defendants. 

Provided that this Paragraph does not stay any suit pending in a State co rn  upon motion 

and a &ding by the Court that the moving party will s e k i  substaafial injury if it: is not permitted 

to proceed. 

XV. EXPEDITED DISCOVERY 

IT IS FURTHER O'IRDERED that the Commission is granted leave at any time after 
. -... -.-.-. . -- -...-.~_---.-__. . --.. - ,,,.. _. ,.., __"  . 

service of this Order to demand the production of documents from any person or entity relating to 

the nature, status, exrent, location, or other relevant information relasing to defendants' or the 
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relief defendant's assets, income, personal or business financial records, or the location of a 

defendant or the relief defendant. Forty-eight (48) hours notice shall be deemed ~ufficient for 

any such production of documents fkom the defendants or the relief defendant and three (3) 

business days notice shall be deemed sufficient for any such production of documents from any 

oiher person or entity, including, but not limited to, any bar&, savings and loan, financial or - _ _ _  .,_, _.,_ .... ._",__ 

brokerage institutiorg h d ,  escrow agent, or trustee. The production of documents submitted 

pursuant to this provision sMl not in any way waive the Commission's rights to seek the 

production of additional documents. 

XVI, RIGHT OF IiMMEDIATE ACCESS_ 

IT IS FURTHER ORDERED that defendants and the relief defendant, the Temporary 

Receiver, and any other person who receives actual notice of this Order by personal service or 

orhenvise, shall permit the Commission's employees, agents, and assistants immediate access to 

any defendant's or the relief defendam's business pre~sas-and.st~rage-hciJ, i t iesffw~~rrawe .- 

controlled, or used by my defendant or the relief defend an^, in whole or in part, including, but not 

limited to, the offices located at 3806 E. Pikes Peals; Ave., Colorado Springs, Colorado. The 

purpose of  this access shall be to effect service and to inspect, copy, and inventory documents or 

other material relevant to this action. The C o d s i o n ' s  representatives may remove original 

do~uments from defmdants' or the relief defendant's business premises to make photocopies, 

provided that the originals are returned within a reasonable period of time. Defendants and the 

relief defendant, to the extent that they are in possession o f  documents relevant to this action, 

-- - - .- ----- _. .- 
shall provide Commission employees, agents, and assistants with any necessary means oFaC&sf 

to these documents including, but not Iimited to, keys and lock combinations, computer access 
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codes, and storage access information. Defendants and the relief defendant are hereby enjoined 

and r e s e e d  iiom interfering with the Commission's right of access described herein. 

IT IS ETJRTHER ORDERED that the Temporary Receiver shall subsequently allow the I 

Comission's representatives, and the representatives of the corporate defendants a d  of 

d e f e n h t  Phillip W. RarYney and relief defendant Kathleen A. Rstllney reasonable access to the 

business premises of the receivership defendants for the purpiise oT 6 ~ 2 c G i ~ i " c T p P j ; r i g h y  - 

and all books, records, accounts, and orher property owned by or in the possession of the 

receivership defendants. The Temporary Receiver shall have the discretion to determine the time 

and manner of this access. 

IT IS FURTHER ORIDERED &at if, at the time of service of this Order, any records or 

property relating to any defendant's or the relief defendant's business or assets are located in the 

~ q s o n a l  residence of any individual defendant or the relief defendant, then such individual 

defendam or the relief defendant shall, within forry-eight (48) hours of service of this Order, 
-- -1 - _- - - _ _ _ _ . _ 

produce to the Commission, at a location designated by the Commission, 

A All contracts, accounting data, written or electronic correspondence, 

advertisements, cornpurer capes, discs, or other computerized or electronic 

records, books, written or printed records, handwritten notes, telephone logs, 

relephone scripts, telephone bills, receipt books, ledgers, membership records and 

lists, refund records, receipts, ledgers, bank records (including personal and 

business monrhly statements, canceled checks, records of wire transfers, and 

check registers), appointment books, copies of federal, state, and local. business or 
I.. -. - ..-.. --- - , ,.__, ,,....,, _ 

personal income or property tax renrms, 1099 forms, title records, and. other 
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documents or records of any krind That relate to any defendant's or the relief 

defendant's business and assets; and 

B. AU computers a d  data in whatever form, used by defendants, in whole or in part, 

relating to any defendant's or the relief defendant's business and assets. 

2WT.I. CONSUMER REPORTS, 

IT IS FeIwTmR ORDEWEP) that the Commission may obtain consumer reports 
....................... .................. 

concerning any defendant and the relief defendant pursuant to Section 604(a)(l) of rhe Fair 

Credit Reporting Act, 15 U.S.C. 3 168lb(a)(l), and that, upon written repest, any credit 

reporting agency from which such reports are requested shall provide them to the Commission. 

IT f S FURTHER O'fQDEMB) rhar the Commission may provide to rhe Temporary 

Receiver copies of any consumer reports it receives pursuam to this provision. 

X V ~ .  DISTIUBUTTON OF O m E R  BY DEFENDANTS 

IT  IS FURTHER ORIDEUD rhat defendants shall immediately provide a copy of this 

Order to each affiliate, subsidiary, division, sales entity, successor, assign, officer, director, 
.............. .................... 

employee, independent contractor, distributor, agent, attorney, ad broker, advertising agency, 

Eulfillmenr house, call center, domain registrar, mail receipt facility, and representative of a e  

defendants, and, within ten (10) calendar days following service of t h i s  Order on defendants, 

defendants shall provide the Commission wirh an affidavit identifying the names, titles, 

addresses. and telephone numbers of the persons and entities rhat defendants have served with a 

copy of this Order in complimcc with this provision- The Temporary Receiver has no obligation 

under this provision. 

............ 
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IT IS FeTRTmR ORDERED that copies of this Order may be served by facsimile 

transmission, personal or overnight delivery, or U.S. Mail, by employees of rhe Commission, 

employees of any other law enforcement agency, agents of any process servers retained by the 

Commission, the Temporary Receiver, or agents of the Temporary Receiver on (1) defendants 

and the relief defendant, (2) any financial or brokerage instirution, entity, or person that holds, 

controls, or maintains cusrody of any account or asset of any defeg-dan_t-onth;ee celief-defendant, "or _ 

(3) any other person or entity that may be subject to any provision of this Order. Service upon 

any branch or ofice of any entity shall effect service upon the entire entity. 

XX. FUGHT TO INVESTIGATE AND ADD ADDITIONAL PARTIES 
AND CLAMS 

Nothing in rhis Temporary Restraining Order should be construed as limiting or 

restricting the Commission's right or ability to investigate, take discovery f"rorn, add to chis 

action, or bring further actions against any person or entity not specifically named herein as a 

defendant or relief defendant who may be in active concert or participation with any defendant or 
- - - - -  - - - - - - . -  

relief defendant j 

XXI. ORDER TO SHOW CAUSE 

IT IS FURTHER ORDERED, pursuant to Fed. R. Civ. P, 65(b), rhat defendants and the 

reIief defendant shall appear before this Court on the 4th day of Jute, 2004 at 1 1100 a..m., ro 

show cause, if there is my, why this C o w  should not enter a preliminary injunction, pending 

final ruling on the Complaint, against defendants and the relief defendant enjoining hem from 

violation of Sections 5(a) of the FTC Act, 15 U.S.C. 5 45(a), and Section 

- 

Temporary Restraining Order Pase 27 



MAY-27-04 09 :22AM FROM-Bus i ness Regulation 

24(a) of Regulation Z, P 6 C.F.R. § 226.24(a), and imposing such additional, reIief as may be 

appropriate. 

IT IS JXJRTIHER ORDERED that 

A. Defendants and the relief defendant shall file any answering affidavits, pleadings, 

or legal memoranda with the Court and serve the same on counsel for the 

Commission no later than fom (4) business days -- prior . to _ _  the _ _ preliminary __ -. ____- _ I _ 
injunction hearing in this matter. The Commission may file responsive or 

supplemental pleadings, materials, affidavits, or memoranda w i h  the C o w  and 

scrve the same on counsel for defendants and the relief defendant no later than 

two (2) business days prior to the preliminary injunction hearing in this matter. 

Provided tAat service shall be performed by personal or overnight delivery or by 

facsimile or electronic mail, and documents shall be delivered so that they shall be 

received by the other parties no later than 5 p.m. local time on the appropriate 

service dates required by this Subparagaph; and - -- - -- - - -- - - - 

B. There will be no direct examination of witnesses at the preliminary injunction 

hearing in this matter- Direct testimony shall be presented in the form of 

declarations or affidavits. 

XXm. SERVKE UPON THE COMMTSSION 

IT IS FURTHER ORDERED, with regard to my correspondence, pleadings, or 

notifications related to this Order, &at service on the Commission shall be performed by either 
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- - - -- - - - . - - -- 

(A) overnight delivexy or (B) facsimile and first class m d  delivery to 

DAVID M. NEWMAN 
Federal Trade Commission 
901 Market Sueet, Suite 570 
San Francisco, CA 941 03 
Phone (415) 848-51 00Eax (41 5 )  848-5 184 

EXPIRATION OF TRPS ORDER 

IT IS mTPZ'X1EBJER ORDERED that the Temporary Restmining Order granted herein 

shall expire ten (10) days afier entry unless within such time the Order, for good can& shown, is 

longer period of time and t h e  reasons therefor are entered of record. 

IT' IS BURTHEW ORDERJiXl thar this Court shall main jurisdic~on of this matter for 

all purposes. 

Dated: 27 amY 

. . 
Presented by: - .  .. ... . -- -.-.- ---- ...,. .. . _.,. ., .,?", , .. - . 

DAVID M. a m  
S A R A H  SCHROEDER 
KERRY O'BRIEN 
Federal Trade Commission 
901 Marker Street, Suite 570 
San Francisco, CA 94103 
Phone (41 5 )  84841001 Fax (415) 848-5 184 
Attorneys for Plaintiff 
Federal Trade Commission 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

CERTIFICATE OF SERVICE 
- --.. - - - -. 

Case No. 04-F-1 Q65 (MJW) 

The undersigned certifies that a copy of the foregoing Temporary Restraining 
I 

Order With Asset Freeze and Other Equftable Relief, and Order to Show Case 
Why a Preliminary injunction Should Not Issue was served on hIay ,2004, by: 

( X )  delivery to: 

Magistrate Judge Michael J. Watanabe 

) e-mail to: 

0 facsimile to: 

(X) depositing the  same in the U.S. Mail, postage prepaid, addressed to: 
- - - - - - - - - - - . - -. - - 

David Newman 
Sarah Schroeder 
Kerry O'Brien 
Federal Trade Commission 901 Market 
Street, Suite 570 
San Francisco, CA 941 03 

GREGORY 5. LANGHAM, CLERK 


